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Overview 

Redundancy occurs because a position is surplus to the needs of the employer. 

Restructuring is the reorganisation of the business or a specific role to meet the changing needs of the 
company. 

Redundancy may result from restructuring or re-organisation of the business, or when an employer 
transfers, sells or contracts out whole or part of its business. 

Using redundancy to mask any other reason for terminating an employee’s employment (e.g. poor 
performance) is not tolerated by the Employment Relations Authority or Court. 

In the case of a company restructure that impacts on an employee’s position, if a reasonable person 
would consider that there is a sufficient difference between their old positions and the new position 
that results from the restructure, then the employee’s former position is redundant. 

Employers are entitled to manage and organise their businesses and to determine which positions will 
be selected for redundancy as long as there are genuine reasons.  

A redundancy must be implemented in a procedurally fair manner resulting from a restructuring 
process which involves a consultation process with the employees concerned. 

Redundancy should be a last option therefore retraining and redeployment should be considered.  

If an employment agreement is to provide for compensation for redundancy, then it should include a 
provision about technical redundancy. 

An employee whose employment is terminated on the grounds of redundancy may have a personal 
grievance based on unjustifiable dismissal, if either the employment was terminated in a procedurally 
unfair manner, or the redundancy was not genuine, or both. 

Certain classes of employees (defined as “vulnerable employees” under the ERA) can transfer to a 
new employer as of right in a situation where there is a restructure/sale of the business. If the new 
owner then makes that employee redundant they may become eligible for redundancy compensation.  
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Introduction 

Restructuring and disestablishing roles can be a difficult task for all of the parties that are involved. 
There are several fundamental principles that are important to understand before conducting a 
restructuring and redundancy process.   

This A-Z Guide provides you with grounding in what the courts consider redundancy to mean, and 
how it should be approached so that you comply with your obligations under the Employment 
Relations Act 2000. 

Company Changes 

Internal changes 

A change that is made within an organisation, affecting its operations and consequently its employees, 
is described as an internal change. Internal changes which may give rise to redundancies include: 

 The introduction of new technology;  

 Rationalisations to increase efficiency (retrenchment); 

 Restructuring of business operations;  

 Out-sourcing/contracting out; 

 Closures. 

External changes 

A change that is made outside an organisation but which may affect its operations and consequently 
its employees is an external change. The essence of the change being described here is control; when 
external changes are made to an organisation there is a change in who or what controls it.  Not all 
external changes to an organisation necessarily result in redundancy.  

Employees are not chattels and cannot be transferred from one employer to another. The right of an 
employee to choose his or her employer is a fundamental principle of the common law that only 
Parliament can legislate away.  

Incorporated companies 

An incorporated company under the Companies Act 1993 has a separate legal personality from its 
shareholders (owners), and the legal capacity to undertake business in its own right.  

The ownership of shares, subject to a company’s constitution, may be transferred or sold.  When 
shareholdings (shares in a company) are bought and sold or transferred, all that changes in respect of 
the incorporated company is its ownership, not its legal personality. The shareholding of an 
incorporated company may change without the employment of its employees being affected. The 
incorporated company, as a separate legal entity, remains the same. 

There is a distinction between the sale and/or transfer of an incorporated company’s shareholdings 
and the sale or transfer of its business. An incorporated company may sell a part or the whole of its 
business to another entity. If the employment of employees by that incorporated company is subject 
to change because of any transaction, then it is possible that redundancies may arise. 
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If an incorporated company separates a part of its business and transfers that business to another 
incorporated company (usually a subsidiary or a related company which has a shareholding in 
common) or sells it to another unrelated entity, then the employees of the original incorporated 
company who are employed in positions connected with that business will be affected by the sale or 
transfer of that business.  

If employees’ positions become superfluous to the original incorporated company upon the sale or 
transfer of a part or whole of its business, then those positions will be redundant. The fact that 
redundant employees are immediately subsequently employed by the new entity does not alter the 
fact that their positions with the original incorporated company are redundant this is what is 
commonly referred to as technical redundancy. 

 Amalgamations 

Two or more companies (that are registered under the Companies Act 1993) may amalgamated and 
continue as one company, which may be one of the amalgamating companies, or may be a new 
company. The effect of amalgamation is that the amalgamated company succeeds to all the liabilities 
and obligations of each of the amalgamating companies. When companies are amalgamated, the 
employment of their employees will not change in spite of a change in the legal personality of the 
employer.  

Merger 

Two or more companies may merge and form a new company. A merger may be or may not be an 
amalgamation; the original companies may continue to exist, but the business of each company is 
transferred to the new company. Therefore, the employment of employees of the former organisation 
may not continue with the new organisation. 

Sole-traders 

If a self-employed person operating as a sole-trader is an employer of employees and the employer 
sells a part or the whole of its business to another entity, then the positions the employees are 
employed in will become superfluous to the sole-trader employer. Even if the entity that purchases 
the sole-trader’s business immediately or subsequently employs the sole-trader’s former employees 
on the same terms and conditions of employment, the employees’ positions with the sole-trader will 
be redundant. 

Redundancy V Restructure 

Procedure 

Reasoning 

Contractual Issues 
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