
 

 
 

 

 

 

 

 
Taking on a new employee represents a considerable investment of an employer’s resources and it is therefore 

sensible to ensure that the investment is properly managed in order to avoid wasteful or adverse outcomes.   

The Statutory 90-day Trial  

From 6 May 2019 use of the ‘90-day trial’ is restricted to organisations employing fewer than 20 employees (as 

at the beginning of the day on which the employment agreement is entered into).  Trial periods that were a term 

of an employment agreement entered into prior to 6 May remain unaffected by this change. The 90-day trial can 

only be agreed between parties where there has been no previous direct employment relationship. 

Both you and the employee must agree to the inclusion of the 90-day trial and this must be expressly provided 

in the written employment agreement or the employee can treat the ‘trial period’ as ineffective.  The maximum 

duration of a trial period is 90 calendar days – a lesser period can be agreed if desired. 

 

Provided that an employer terminates employment by giving notice during the trial period then the employee 

will not be able to bring a personal grievance or other legal proceedings on the grounds of unjustified dismissal.  

The parties will, however, still have access to mediation services and the obligations of good faith continue to 

apply. Notice must be given during the trial period, but employment may actually cease (i.e. last working day) 

outside the 90-day period without affecting the validity of the trial.  For a trial period to be valid it is essential 

that there is a written provision within the employment agreement specifying -  

• that the employee is required to serve a trial period of a specified duration (not exceeding 90 days); and 

• when the trial will commence, and 

• that during that period the employer may dismiss the employee; and 

• if the employer does so, the employee is not entitled to bring a personal grievance or other legal 

proceedings in respect of the dismissal. 

 

Further, it is critical that the employment agreement be signed before or at the point at which employment 

commences.  If an employment relationship is created prior to the signing of an employment agreement – even 

where there may have been discussions regarding the trial – then the employee will not be regarded as a “new” 

employee and consequently the employer will not be able to rely upon the trial period. 
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A copy of the intended employment agreement must be provided to the prospective employee who must also 

be advised of their right to seek independent advice and be provided with a real opportunity to seek that advice.  

We recommend a minimum of three days but circumstances could reasonably require a longer period. 

Where employment is terminated within the trial period (not exceeding 90 days) an employer is not required to 

implement a formal performance management process before terminating employment.  That notwithstanding, 

the rules of “good faith” and specifically the mutual duty to be “active and constructive in establishing and 

maintaining a productive employment relationship in which the parties are, among other things, responsive and 

communicative”, do apply and so potential still exists for claims of unjustified disadvantage or breaches of good 

faith. 

An employer is not obliged to provide a statement of reasons for dismissal when termination occurs during or at 

the conclusion of a trial period, however, where reasons are given, they should be the real reasons. 

Nothing prevents an employee from seeking remedies in relation to other matters such as unlawful 

discrimination or sexual or racial harassment arising in the course of the employment relationship. 

It is very important when dismissing an employee in reliance of the trial period that notice is actually given.  
This is a fundamental requirement and will be strictly applied by the Authority and Court.  It is permissible for 
an employment agreement to provide for wages to be paid in lieu of the requirement to work – and for an 
employee to be directed not to attend work – but not for the payment of wages in lieu of notice.   Care should 
be taken when drafting and applying these provisions. 
 

 

Because they are unable to use the 90-day trial provisions, larger employers (and indeed any employer) can 

consider using the alternative of a probationary arrangement.  Whilst a probationary arrangement does not 

afford the same utility and protection from a personal grievance in the way that the 90-day trial does, it can 

nevertheless considerably assist an employer to assess whether the new employee is suitable, in all respects, for 

permanent employment.  Applying structure and objectivity to this process will not only contribute toward 

successful outcomes but will also assist an employer in justifying termination – if challenged - where the 

probationary period is not satisfactorily concluded.   

An employer may also wish to utilize a probationary period when considering existing employees for new roles. 

A probationary period should be of an appropriate duration to reasonably assess the employee’s skills and 

aptitude for their role.  For example, a one-month probationary period may be too short for a position where 

one key task arises once a quarter.  The most common duration is three months, but a shorter or longer period 

could be appropriate. The probationary period should include both monitoring and the provision of regular feed-

back to the employee if it is to be effective. 

A probationary period can be extended by mutual agreement or at the employer's discretion if this is specifically 

permitted in the written employment agreement. 

As with trial periods a probationary period must be an agreed term of the written employment agreement.  (See 

sample clause below). 
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Unlike the 90-day trial the existence of a probationary period does not significantly affect the rules relating to 

unjustifiable dismissal. This means that an employee can raise a personal grievance due to a dismissal during or 

at the end of a probationary period in the same way that they can challenge any other decision to terminate 

employment.  To successfully defend such a challenge an employer must be able to show good and sufficient 

reason for dismissing the employee and that a fair process preceded any such decision.  A well-structured 

probationary arrangement will help in demonstrating this and avoiding a personal grievance. 

One major benefit of a probationary period is that it sets the expectations of the employer and employee for the 

first part of the relationship.  Both parties are aware that the employee's performance is being evaluated.  The 

employee has a defined timeframe in which to demonstrate the required competencies and assess the 

organisation. Likewise, the employer has a defined period to evaluate the employee's suitability for ongoing 

employment. There is an acknowledged opportunity for support, co-operation, and clear communication, as the 

employer can schedule regular meetings with the employee to give feedback and consider any training that may 

be necessary. 

Another potential benefit is the ability to incorporate specific terms into the probationary period (in the written 

employment agreement) – for example, a lesser notice period if employment is terminated within the 

probationary period than would otherwise be the case. 

 

Firstly, check the employment agreement and any related rules/policies for addressing poor performance and 

ensure you comply with any requirements set out in these documents. To ensure that you have time to conduct 

an acceptable performance management process before the end of the probationary period, it is important that 

you begin to monitor the employee's performance right from the start and address issues as soon as they come 

to light. 

It is important that standards are clear and unambiguous, and you should ensure that the Employee fully 

understands what is expected of them. 

If problems persist despite coaching and informal counselling it will be necessary to undertake a more formal 

review process that may result in employment being terminated either during or at the end of the probationary 

period. The employee should be afforded the opportunity to be represented throughout any performance 

management process. 

This process should involve at least one formal warning. The employee must be made aware of: 

• The aspects of their performance that are deficient, 

• What the required standards of performance are and how these are measured, 

• The specific improvements that are required and the timeframe for improvement, and 

• The consequences of failing to meet the required standards in the set timeframe (e.g. final 

warning/termination of employment). 

 

These are general principles - if your employee’s performance is unacceptable during the probationary period 

please contact us before you take any action and we will advise you how best to address the situation. For further 
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information on the warnings process, including a step-by-step explanation of how to give a warning, see our 

‘Quick Guide –Managing Poor Performance’. 

Your employment is subject to the satisfactory completion of a [insert number of days/weeks/months] 

probationary period for the purposes of establishing your suitability, in all respects, for the role in which 

you have been employed. 

i The probationary period shall commence on the first day work actually commences.  If, during 

this time you are unable to work continuously for longer than [insert # days], the probationary 

period shall be extended by the same amount of time. 

ii During this period we shall monitor your performance and periodically provide feedback to you. 

iii Feedback shall include but will not necessarily be limited to advice of the areas in which you are 

assessed as meeting the required standards at that time and those areas which may require 

further improvement. 

iv We will discuss the ways in which any area identified for improvement can be achieved and the 

nature of any assistance which may be reasonably required to assist you to achieve the required 

standards. 

v If we have serious concerns about your ability to substantially achieve and maintain the required 

standards (in whatever respect) within the term of the probationary period, we will formally raise 

those concerns with you and follow a process, in good faith, which may result in you being 

warned that your continued employment is in jeopardy. 

vi Where a warning is issued it shall clearly identify the specific issues to be addressed and state 

the nature of the improvement(s) required by you.  It will set out the period, reasonably 

determined by us in consultation with you, after which a further and final review will be carried 

out. 

vii Should you subsequently fail to attain the required standards, employment may be terminated, 

on [ specify period] notice or such lesser period as we agree. 

viii In limited circumstances, as an alternative to termination of employment and solely at our 

discretion, we may agree to the extension of the probationary period upon terms set by us. 

ix In all other cases employment shall be confirmed following the satisfactory conclusion of the 

probationary period. 

 
 

 
 

For further information regarding Trial/Probationary Periods or other Employment Relations/Human 
Resources matters, please contact the Chamber: email info@cecc.org.nz or phone 03 366 5096. 
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