
 

 
 

 

 

 

The Act provides criteria (see below) for assessing whether a claim is ‘arguable’ which employers must consider 
before letting the claimant know whether the claim is accepted, or not.  Reasons must be provided if the employer 
decides that a claim is not arguable.  The Authority or the court can be asked to decide whether a claim is arguable 
if the employer does not do so.  However, it will be taken that a claim is arguable if the employer does not respond 
within 45 days of receiving the claim. 
 
Deciding a claim is arguable does not mean the employer agrees there is a pay equity issue or that a pay equity 
settlement will follow the claims’ process.     
 
Claims can be made against multiple employers and by more than one union but where this happens, the Act 
provides for the claims to be consolidated. Unions can ask the Employment Relations Authority for a direction if 
unable to agree on consolidation. 
 
When more than one employer is involved, the employers must agree on a pay equity bargaining process for 
determining whether a claim is arguable and as with consolidation, the Authority can be asked for a direction if a 
bargaining process agreement cannot be agreed.   
 
Once an employer decides a claim is arguable, employees affected by it (doing the same or similar work) must be 
notified and appropriate comparators identified.  Criteria are set out for determining whether the work to which 
the claim relates is undervalued and for deciding on comparators.  Should a claim go ultimately to the Authority or 
the court, these institutions can also provide comparators.   
 
The bargaining process is as for collective bargaining (before bargaining begins unions must agree a process allowing 
their members to vote on a settlement) and a pay equity claim is settled when it is agreed, or the Authority or the 
court determines that the remuneration does not  differentiate between male and female employees on the basis 
of sex.  The parties must also agree a process for reviewing the remuneration to ensure pay equity is maintained.  
Reviews are either to be associated with collective bargaining or to happen at least every three years where 
collective bargaining is not involved.  Settlements can agree on remuneration for past work. 
 
The Authority or the court can fix the remuneration payable if agreement cannot be reached, or if the parties have 
not agreed a review process can specify a process or can do both.  
 
A settlement, agreed or fixed by the Authority, applies to all employees doing the kind of work covered, not just to 
union members, although employees can choose to opt out. 
 
Pay equity claims can be taken either under the Human Rights Act or as personal grievance under the Equal Pay Act. 

In force on 7 November 2020, the Act allows pay equity claims on behalf of employees doing 

work that is or was historically (i.e. even if that’s no longer the case) undervalued because it 

is/was mostly done by women - 60 percent or more female-dominated. Claims can be made 

by a union or unions and by individual employees on their own behalf. 
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Arguable claims 
 
The criteria for assessing whether work is undervalued and that a claim is arguable are: 

• Its origins and history including how wages have been set 

• Any social, cultural, or historical factors 

• That it is considered ‘women’s work’ 

• That it is of a kind that requires skills and qualities generally associated with women and not thought of as 
requiring payment 

• Any sex-based systemic undervaluation for any of the following reasons: 
o A dominant funding source across the relevant market, industry, sector, or occupation  
o A lack of effective bargaining in any of the above areas 
o Occupational segregation or segmentation relating to the work 
o The parties’ failure properly to assess or consider what remuneration should have been paid given 

the nature of the work, levels of responsibility, work conditions and the degree of effort involved 
o Any other feature of the relevant market, industry, sector, or occupation. 

 

Who may/may not raise a pay equity claim 
 
Individual employees may raise a claim on their own behalf unless they belong to a union that is also raising a claim 
or are already covered by a pay equity settlement. Multiple unions can jointly raise a claim. 
 
A union may not raise a claim with an employer if no employee who does the work the claim relates to belongs to 
the union. 
 
However, a union can jointly raise a multi-employer claim with another union, or consolidate a claim raised with 
multiple employers, provided each employer has at least one employee doing the work in question who is also  a 
member of one of the unions jointly raising the claim.  In other words, with claims against more than one employer 
not all (or even most) employees covered by the claim must be union members. Only one union member among 
two or more employers is required.  All parties must consent to consolidation (see under the ‘Consolidation’ 
heading) if the claim is assessed as arguable.  
 
A union may not raise a multi-employer claim if one or more of the employers are already parties to a claim raised 
by another union or unions relating to the same or substantially similar work and one or more of the employers are 
not. 
 
But in the above situation a union unable to raise a claim may raise two separate claims - one with the employer or 
employers who are parties to an existing claim, the other with those who are not parties.  In the former case, the 
claims must be consolidated and the employer (or employers, although the relevant consolidation section refers 
only to one employer) must, within five working of receiving the subsequent claim, notify each union that raised it 
of the need for consolidation.  Where the employers were not parties to an existing claim, all parties must decide 
the claim is arguable before consolidation is required.  
 
 

Consolidation of claims (expands on the above)  
 
The claims process is complicated by the Act’s attempt to deal with the different ways in which claims can be raised 
and consolidated. 
 
If a union or unions jointly raise a claim with an employer and a subsequent claim is raised by another union before 
the first claim is settled, the unions must consolidate the claims. 
 
If a union or unions raising a claim against one or more employers subsequently claim against an ‘additional’ 
employer and every employer has decided the claim is arguable, the additional employer and all parties to the 
existing claim must consent to consolidation. 
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Claims must be consolidated if, before a union/multi-union claim is settled, another union raises a pay equity claim 
with the same employer for the same or similar work.  
 
Consolidation is required if a union or unions raises a new claim with an employer, or with employers who are 
already parties to an existing claim, but if the claim is raised with an employer or employers who are not parties to 
the existing claim, all parties must consent to consolidation.  
 
Either a union or an employer may request consolidation at any time before a first claim is settled. 
 

Employer response to a claimant 
 
Employers must respond to a claimant within five working days and notify in writing every union (apart from a 
claimant union) to which one or more of the employer’s employees doing the same or substantially similar work 
belongs.  A copy of the claim must be attached to the notice.  If the claimant is an individual, no identifying 
information is to be provided without the individual’s written permission.    
 
Unions that cannot agree how the consolidated claim will be addressed can apply to the Employment Relations 
Authority for a direction. 
 

Opting out of a multi-employer claim  
 
An employer with genuine reasons based on reasonable grounds may opt out of a multi-employer pay equity claim 
and if so, the claim will be dealt with as a separate claim.  
 
Unions may opt out of a multi-employer pay equity claim if they have genuine reasons for doing so.  
 

Pay equity process agreement 
 
Each employer who receives a claim raised by a union or unions with multiple employers must have a single multi-
employer pay equity process agreement for use in deciding whether the claim is arguable and for pay equity 
bargaining purposes.  (Unions aren’t involved in this.) 
 
A process agreement must set out who the employers’ representative or representatives will be and how decisions 
that relate to the claim will be made.  
 
Any party may seek a direction from the Employment Relations Authority if unable to agree on a multi-employer 
pay equity process agreement. 
 

Deciding whether a claim is arguable – notice to the claimant  
 
Within 45 working days of receiving a pay equity claim, an employer must decide whether it is arguable and respond 
to the claimant (union or individual).  Under the Act the employer ‘must act in a manner consistent with the purpose’ 
of the pay equity section (i.e. ‘setting a low threshold for raising a claim’) by taking a ‘light-touch’ approach to 
decision-making. This appears to mean the employer must be reasonably ready to acknowledge a claim as arguable. 
 
A later response date is possible on reasonable grounds but must be notified to the claimant within the 45 working 
day period and state when the decision will be provided and the reasons for needing an extension.  If a single 
employer is involved, the time limit cannot be extended by more than 20 working days.  For a claim raised with 
multiple employers, 80 working days is the maximum unless all parties agree to a longer extension.  
 
An employer who does not respond within 45 working days, or notify the need for an extension of time, will be 
deemed to have accepted that a claim is arguable and must notify the claimant accordingly after becoming aware 
that the claim is considered arguable. 
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Employers party to a multi-employer claim must decide jointly whether the claim is arguable. (The single multi-
employer pay equity process agreement is to be used for this purpose.) 
 
An employer advising a claimant that a claim is arguable must also provide information about the pay equity 
bargaining process (see under ‘Bargaining process’ heading). 
 
An employer who decides the claim is not arguable must provide reasons (and more can be requested) and state 
that the claimant may refer the issue to mediation, to the Authority for facilitation or if both are unsuccessful, to 
the Authority for a determination.   
 
The Authority or the court can decide whether a claim is arguable if the employer does not do so.  
 
Once a claim has been assessed as arguable, appropriate comparators must be identified.   
 

Assessment of a claim as arguable – notice to affected employees doing the same or similar work 
  
An employer who decides an individual claim is arguable must provide written notice to each affected employee 
(doing the same or similar work) not later than 20 working days after making that decision (unless a claim has already 
been raised in relation to work the same or substantially similar to the individual employee’s work).   This time limit 
can be extended by not more than 25 working days if notice of the extension is given within the 20-day period. The 
notice must specify the extended date and provide reasons for needing an extension.   
 
The notice must explain that a complaint has been raised and that the affected employee too can raise a pay equity 
claim and how to do this.  The notice must also state that if the individual claim is settled, the affected employee 
might be offered the benefit of the settlement and if this is accepted, won’t be able to raise a claim - but will be able 
to if the benefit of the settlement is not accepted. 
 
Having jointly assessed a claim as arguable, employers party to a multi-employer claim must provide joint written 
notice to their own affected employees within the 20-day period after making that decision.  The notice must state 
the date and provide the information required by the Act (see Appendix 1).   Notification to employees is not 
required where another union has raised a subsequent claim.  As with an individual claim, the time limit for notifying 
affected employees can be extended by not more than 25 working days.  A notice extending the time limit must be 
provided within the 20-day period, specify the extended date, and provide reasons for needing an extension.   
 

Effect of deciding a claim is arguable 
 
Deciding a claim is arguable does not mean the employer agrees there is a pay equity issue or that a pay equity 
settlement will follow the claims process.     
 

Coverage of a claim assessed as arguable/opting out  
 
Every union member is covered by a union claim from the date the claim is made. 
 
Non-union members are automatically covered by union claims unless they choose to opt out.   
 
Every non-union member is covered by a union claim from the date the employer decides the claim is arguable or, 
if a new employee and the claim is unsettled, from the date of employment. Within 20 days of commencing 
employment new employees must be given written notice of a claim and the information set out in Appendix 1.  A 
new employee, or any non-union members, can opt out by, within 20 days of being notified of the claim, giving 
written notice to their employer or, after that time, to both their employer and the claimant union. 
 
Union members can opt out only by cancelling their union membership.  
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Unions may request a voluntary contribution from non-members covered by a union-raised claim or benefitting 
from a pay equity settlement but cannot require non-members to pay a fee.  
 
If non-union members covered by a claim choose not to opt out, the employer must, within 20 working days, provide 
the union or unions involved with their names and contact details so they can be provided with written information. 
 

Pay equity bargaining process 
 
Once it has been decided that a claim is arguable, the process very much resembles that applying to collective 
bargaining (e.g. requests for information, time frames, use of independent reviewers.)  The pay equity process 
agreement applies to pay equity bargaining as well as to determining comparator occupations.  
 
For their part, before bargaining begins unions must establish a process that allows each employee covered by a 
proposed settlement to vote on the settlement.  Each vote must have equal weight and a union may not enter into 
a settlement unless a vote has been taken.   
 
Matters to be assessed in determining, for bargaining purposes, whether the work is undervalued are: (These relate 
specifically to the occupation and are distinct from the criteria for determining whether a claim is arguable.) 

• The nature of the work and that of the work to which it is being compared, including: 
o The skills required 
o The responsibilities 
o The work conditions 
o The degree of effort required 
o The level of experience required  
o Any other relevant work features  

• The terms and conditions of those performing the work (other than remuneration)  

• The terms and conditions of those performing comparable work (other than remuneration) 

• The remuneration paid to those performing the work 

• The remuneration of those performing comparable work 

• Any other matters prescribed by regulations. 
In making an assessment matters must be considered objectively without making assumptions based on sex.  
Prevailing views of work value can’t be assumed to be free from sex-based assumptions.   The importance of skills, 
responsibilities, effort and conditions commonly overlooked or undervalued in female-dominated work must be 
recognised (social and communication skills, responsibility for others’ well-being, cultural knowledge and sensitivity, 
for example).  
 
Appropriate comparators may be any of the following: 
 

• Males doing the same or substantially similar work 

• Males doing different work if this involves one or more of the following: 
o The same or substantially similar skills and experience 
o The same or substantially similar responsibilities 
o The same or substantially similar working conditions 
o The same or substantially similar degrees of effort  

• Work performed by other comparators the parties, the Authority or the court considers useful and relevant 
including comparator previously subject to a pay equity settlement.  

However, male occupations may not be selected for comparison if their work has been historically, and continues 
to be, undervalued. 
 
A pay equity claim is settled when it is agreed, or the Authority or the court determines, that the remuneration does 
not differentiate between male and female employees on the basis of sex.  The parties must, as well, agree a process 
for reviewing the remuneration to ensure pay equity is maintained.  The Authority or the court can fix the 
remuneration payable, or if the parties have not agreed a review process, can specify a process, or can do both.  
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A settlement can include remuneration for past work. 
 
A settlement may also include terms and conditions other than remuneration, but an employer may not reduce the 
terms and conditions of an employee who has raised a claim or is covered by a union-raised claim.  
 
An individual employee who has raised a claim or is offered the benefit of a union-raised claim must be given a copy 
of the claim and allowed to seek independent advice. 
 
A pay equity claim settlement must state that it is a settlement for the purposes of the Act, the employer’s and 
claimant’s name, a description of the work for union-raised claims or, for an individual claim, the employee’s 
occupation and position, the agreed remuneration, any other terms and conditions, the review process and 
frequency.  Frequency will align with any applicable collective bargaining, but a review is required at least every 
three years where collective bargaining does not occur.  A summary of the method used to assess the pay equity 
claim must be provided together with a description of the comparators used.  
 
Settlement of a multi-employer pay equity claim must be recorded in a single settlement signed by each union and 
employer party.   
 
The question of unfair bargaining is considered, and provision made for what is to happen should this occur.   
 
An employer party to a pay equity settlement must offer the benefit of the settlement to other employees doing 
the same or similar work and to new employees when they are offered employment.  
 
An employer party to a settlement with an individual employee may offer the settlement’s agreed terms and 
conditions to a new employee but this is not classified as an offer of the benefit of a settlement for the purposes of 
the Act.   
 
Employment agreements can agree terms and conditions more favourable than those of a pay equity settlement.  
 
Pay equity settlements vary the conditions of employment agreements (collective or individual) from the settlement 
date or from the date the employee accepted the offer of the benefit of the settlement. 
 
Collective bargaining does not extinguish a pay equity claim and an unsettled claim or an uncompleted review is nor 
a genuine reason for failing to conclude collective bargaining. 
 
Pay equity records must be kept by every employer who has received a pay equity claim and record whether the 
employer found the claim to be arguable, the notice to the claimant, the outcome of any pay equity bargaining, 
notification to other affected employees and any recommendation of the Authority during facilitation.  
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Appendix 1 
 
The notice to an affected employee (i.e. an employee affected by a claim raised by one or more unions) must include: 
 

• a statement that a claim has been raised in respect to work the same or substantially similar to the 
employee’s work 

• that the employee is covered by the claim even if not a union member, unless the employee has already 
raised a claim, is barred from doing so (because covered by another claim or settlement) or opts out 

• that if the employee does not opt out within 20 working days of the date of the employer’s notice, the 
employer will provide the union or unions with the employee’s name and contact details so the information 
can be provided to the employee  

• the date before which the employee must give notice of opting out in order to prevent the employer giving 
information about the employee to the union or unions 

• advice about opting out, including how to opt out if not a union member and that union members can opt 
out only by cancelling their union membership  

• that non-union members are not required to pay a fee to be covered by a union-raised claim or to have the 
benefit of a settlement  

• an explanation of the consequences of being covered by a union-raised claim, including that if the claim is 
settled, terms and conditions might change, and the employee will be barred from raising their own claim 

• that if the employee has raised claim that has not been settled, the employee may withdraw the claim by 
giving notice to the employer and may join the union claim by giving the union written notice  

• that if the employee wants to raise their own claim they must opt out of the union claim either before the 
claimant files an application asking the Authority to fix the remuneration or before the final date for voting 
on a proposed pay equity settlement 

• that if the employee opts out of the union claim, they must be offered the benefit of a settlement of that 
claim and if they accept, will be barred from raising their own claim but will retain the right to do so if they 
decline the offer.  

• an explanation of the steps the employee must take to raise their own claim   

• a recommendation to seek legal advice. 
 
 

 


