
 

 

 
EMPLOYMENT RELATIONS AMENDMENT ACT  
 
Changes to NZ’s principal employment relations legislation are coming.  What’s changing 
and what’s not! 
 
Forget the rhetoric about tea breaks being abolished!  The media has been out to lunch on this one and their 
lazy reporting of this issue does them no credit.  We set out below a break-down of the more important changes 
which will take effect from 6 March 2014. 
 

COLLECTIVE BARGAINING 
 

 Duty to conclude a Collective Agreement (CA) replaced 
 

The duty of good faith will not require a union and an employer to enter into a CA or agree on any 
matter for inclusion in the CA, however, an employer will not comply with good faith if a refusal to 
enter into a CA is because the employer is opposed or objects in principle to bargaining or being a party 
to a CA. 

 

 Obligation to continue bargaining on other matters once bargaining has come to a standstill or 
become deadlocked in relation to another matter has been removed. 
 
And related to this… the Employment Relations Authority will be able to issue a declaration on the 
application of a party that bargaining has concluded.  Neither party will then be able to reinitiate 
bargaining for a period of 60 days without the agreement of the other. 

 

 Bargaining may be initiated by either a union or an employer not earlier than 60 days before expiry 
of CA 
 
Previously only a union could initiate bargaining at this time.  An employer was obliged to wait until 40 
days prior to expiry.  This effectively guaranteed unions a head-start. 

 

 Drawing attention to initiation of bargaining 
 

As per the present Act all employees that would be covered by a CA’s coverage clause must be notified 
within 10 days of initiating or receiving notice initiating bargaining.  The new law extends this to 15 days 
where two or more employers are intended parties. 

 

 Employers may opt out of bargaining for MECAs 
 
An employer will now be able to opt out of bargaining where more than one employer is an intended 
party.  Similarly an employer will be able to decline to become an additional party to a CA which has 
already been concluded. 
 

 30-day rule abolished 
 
New employees will not be required to be employed upon the terms of an applicable CA for the first 
30-days of employment. Instead employers and new employees will be able to freely negotiate terms 
and conditions of employment. 
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STRIKES & LOCKOUTS 
 

 Strikes and lockouts which may otherwise be lawful will now be unlawful if the employer or employees 
(as the case may be) has/have not been provided with notice of intention to strike (or lockout).  Except 
in the case of essential industries no minimum period of notice is specified but a notice must include – 
the period of notice, the nature of the proposed action and whether or not it will be continuous, the 
place or places where the action will occur, the date and time upon which such action will commence 
and the date and time at which it will end (and in the case of a lockout, the names of the employees 
who will be locked out). 

 

 In order to overcome problems with the present law – as previously interpreted by the Employment 
Court – employers will now be able to lawfully make partial deductions from employees’ pay in the case 
of partial strikes (i.e. where there is not a total stoppage of work e.g. ‘go slow’, ‘working to rule’, refusing 
to perform selective tasks etc.).  An employer must choose whether to make a proportionate deduction 
calculated in accordance with a formula set out in the Act or adopt a fixed deduction of 10% regardless 
of whether such deduction would be greater of less that than that calculated using the formula.  An 
employer is required to give the prescribed form of notice to the employee before making any 
deduction. 

 

FLEXIBLE WORKING ARRANGEMENT 
 

 The existing provisions enabling employees having the care of another person to request changes to 
their work arrangements (hours, days, place of work) are extended to all employees.  In addition, the 
period in which an employer must formally respond to such a request is reduced from 3 months to one 
month and the limitation restricting the number of requests that an individual can make to one in any 
12-month period has been removed. 

 

REST & MEAL BREAKS 
 

 The current prescriptive regime governing the provision and timing of breaks will be replaced with a 
requirement to provide employees with a ‘reasonable opportunity’ for ’rest, refreshment and attention 
to personal matters’ which are appropriate for each employee’s work period and employers must 
provide an opportunity to negotiate on such matters.  If agreement is not possible, acting in good faith, 
the employer will be able to exercise discretion to implement reasonable arrangements – having regard 
to the employer’s operational environment or resources, the employee’s interests - that enable the 
employer to maintain continuity of service or production. 

 

 An employer is not required to provide rest and meal breaks only where the employer and employee 
agree or where the employer cannot reasonably provide such breaks, having regard to the nature of 
the employee’s work.  In both cases an employee will be entitled to reasonable “compensatory 
measures” (includes alternative time off work e.g. later start time, earlier finish time, time off in lieu 
etc.). 

 

GOOD FAITH 
 
As a direct consequence of the Employment Court’s decision in Vice-Chancellor of Massey University v Wrigley (a case dealing 
with restructuring and selection processes) the good faith provisions have been amended to more closely align with the 
Privacy Act in as much that an employer will not be required to disclose confidential information about an individual other 
than the affected employee if such disclosure would involve an unwarranted disclosure of the affairs of that person.  
Confidential information means information that is provided in circumstances where there is a mutual understanding 
(whether express or implied) of secrecy. 
 
This change will not only be relevant to redundancy selection decisions but may also be applicable in other circumstances. 
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PART 6A  CONTINUITY OF EMPLOYMENT  SCHEDULE A EMPLOYEES  
VULNERABLE WORKERS  

 

 Employers with fewer than 20 employees and who provide a warranty to that effect will be exempt 
from the so-called “vulnerable worker” provisions of the Act.  Franchisees who manage contracts 
independently of the franchisor can qualify as exempt employers if they have 19 or fewer staff.  The 
definition of ‘associated person’ has been amended to allow this.  

 

 Employees must be told whether or not they have a right to transfer to the new employer within 15 
working days of the restructuring date (or earlier) and if so entitled must confirm their intention to 
transfer by notifying the new employer within 5 working days of being formally advised and receiving 
the required information.  .  (The employer and employees can agree on a later date). 
 

 The outgoing and incoming employers will have the opportunity to negotiate and agree upon the 
apportionment of employee service-related entitlements but if unable to agree the Act provides a 
default formula whereby the outgoing employer will be liable for costs the employer would have been 
required to pay had the employee resigned (such as holiday pay) and the incoming employer for 
accrued entitlements the employer would not have had to pay (such as untaken sick leave). 
 

 The outgoing employer will be obliged to provide the incoming employer with individualised employee 
information in addition to the more generalised employee transfer costs information. 
 

 An implied warranty will attach to an outgoing employer that they have not changed the terms and 
conditions of affected employees prior to the transfer (without good reason). This change is intended 
to counter any tendency by an outgoing employer to adversely affect their competitors business.  A 
breach of the implied warranty could result in an award of damages to the injured party. 
 

 

EMPLOYMENT RELATIONS AUTHORITY 
 
The Authority will now be required to provide an oral determination or an oral indication of preliminary findings 
at the conclusion of an investigation hearing.  A written determination must then be issued within 3 months of 
the hearing or receipt of the last information or submissions being received if later.  This change is aimed at 
encouraging parties to employment relationship problems to reach their own settlement between the time of 
the oral indication and the written determination and is somewhat controversial.  Only time and experience will 
tell how effective this measure is. 
 
Things your organisation might consider doing now… 
 
Perhaps the most significant changes for most employers will be around the less prescriptive arrangements for 
meal and rest intervals.  For those organisations employing people under collective agreements the removal of 
the 30-day rule will likely be more significant. 
 
With that in mind employers may wish to consider any changes they might seek to introduce once the new laws 
come into effect as well as making any changes necessary to templates, policies or other documentation in 
preparing for these changes.   
 
Removing reference to the 30-day rule in employment agreements is an obvious example.  Examining and 
consulting with employees about possible changes to meal and rest break arrangements where there is a good 
operational reason to do so is another. 
 
If you would like to discuss the implications of any changes please feel welcome to contact one of our 
Employment Relations Advisers.  Similarly if you would like assistance in reviewing your employment 
agreements and identifying any conflicts or opportunities, again, contact our advisers. 
 
Contact:  
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m 
Keith Woodroof 03 353 0313 keithw@cecc.org.nz  or  Melicia Clough 03 353 0312 meliciac@cecc.org.nz 

 
 
 
Please note that the above is merely a summarised form of the more significant changes and does not purport 
to be a comprehensive account of the new law.  As always, members are strongly advised to seek further 
information and assistance before taking any action in reliance of the changes introduced. 
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